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IN THE SUPREME CX)lJRT 
OF 'illE STA'lE OF urAH 
BROCE TREOO, 
vs. 
Plaintiff and 
Respondent, 
Case No. 14,706 
CA'IHRYH MARIE TREOO, 
Defendant and 
Appellant. 
BRIEF OF PI.AINITFF - F.ESPOHDENI' 
NATURE OF 1HE CASE 
This is a petition to nndify the child custody provi:iions of 
a 1£cree of Divorce entered by the Fourth Judicial District Court, the 
Honorable Allen B. Sorensen, Judge thereof, on J\.ll'le 6,1974, upon the 
gro\.ll'lds that since the entry of said Decree there has been a material 
change in cirCLl!IIStances which rendered it to the best interest of the 
r.Jnor child involved that her care, custody and control be renmred 
from the respondent and a-warded to the appellant. 
DISPOSITION m 'IHE UXVER CDURT 
The appellant's petition was heard before the trial court on 
May 14,1976 and by Order dated June 25,1976, was denied. 
RELIEF SOUGHT ON APPEAL 
The respondent seeks to have this Court affirm the decision of 
the trial Court denyin~ the Rn7Jell.:nt' s petition for amendment to the 
~ =tody prnvisinns of the f,ecr~ oC Dh=c• doteJ J- 6,1974. Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
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STATEMENT OF FACI'S 
On June 6,1974, a Default Divorce Decree was entered granting a 
divorce to the Respondent and awarding him the care, custody and control 
of Colleen Michelle Trego, born Deceuber 9, 1971. This provision was 
entered following the Court's approval of a Stipulation and Property 
settlement which had been entered into between the parties, paragraph 1 
of which read to that affect. (Record on Appeal Item 36). The Respondent 
disputes the fact that the Appellant was under any type of pressure or 
coercion to enter into that Stipulation and was in fact keeping her 
whereabouts unknown to the P.espondent (Findings of Fact and Conclusions 
of law dated Jmie, 6, 1974, paragraph 9, Record on Appeal Item 32, Trans-
cript of Proceedings held May 12,1975, page 6 Line 12, and Transcript 
of Proceedings held May 14,1976, page 2 Line 26, Record on Appeal Itan40. 
The Appellant first attempted to cmmd the Decree of Divorce at a hearing 
held May 12, 1975, following which the Court ma.de Findings of Fact to the 
effect that there had been no material changes in the cirClUIStances since 
the Decree of Divorce was originally entered in that the Respondent continued 
to be employed five days a week from approximately 8:00 a.m. mitil 5:00 p.m. 
during which time the child attended mrrsery school and that the only change 
v..i1ich had occurred was that he had l!DVed from Orem to Bountiful, Utah. The 
Court fomid that the child continued to be adequately and i>roPerly cared 
for and that the Respondent continued to be a fit and proper person to have 
the. child's care, custody and control. The Court furtI1er found that the 
Appellant was no· longer e:µployed whereas she had been when the Divorce Decree 
was entered. The Court furt.11er fomid that she was a fit person to have 
the custody of the child but that there were no material changes warranting 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
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a change in the Stipulated Decree regarding that situation. The Court 
declined to make a finding 1:hi:it the best interest of the child required 
a change in her custody (See Findings of Fact and Conclusions of Law 
dated Jwie 16,1975, parae,raphs 1 through 5. Record on Appeal Itan E_). 
No appeal was ever taken from tl-v:>se Findings of Fact. 
The ,\ppellant married Larry Stallings on Jwie 13, 1975 and they live 
in a trailer house in Sprinr,vi_lle, Utah. This is the same situation she 
was in when the Court heard the matter before except that they had not 
yet married. (See Transcript May 14,1976 Hearing page 9 Line 10 through 
25, Record on Appeal Iten _iQ_). The Appellant is presently full time 
employed. iJhen the Court last heard the matter she was not. 
The }~symclenb circumstances have not materially changed since the 
C',ourt made its Findings of Fact on Jwie 25,1976. The child is s_till in 
nursery school, Mr. Trego still lives in an apartlt""leDt house in Bountiful 
'1mer:c he lived at that time and still has the same aq>loyment. The record 
is void of any evidence. which would indicate ~t the mental condition 
which caused the Appell~t to leave the Resrondent and child has changed 
so that she can now. be a reliable mother other than her own testim:my to 
that effect. (Transcript of May 14,1976 Hearing, Page ll, Line 20,) 
The Respondent admits that the child has cane to visit her mother 
and has brought torn clothing with her. To characterize t"t!is as implying 
that she is not cared for, hcr..vever, is Wlfair and iriaccurate. The Respond-
ent testified: and the A:;pell.mt did not deny t..11at he brought the clothes 
to the child's mother that needed to be mended because she suggested that 
that be done, because she was awarded the sewing machine in the divorce 
(Record of Hearing held May 14,1976, Page 26, Line 24, Record on Appeal Item!&) 
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There was never any medical testim:my that the child's medical care is 
not adequate and in fact, the record is clear that the Respondent has 
followed the child's doctor's advise in all cases ·(Transcript of May 14, 
1976 Hearing, Page 29, Line 2 Record on Appeal Itan No • .!!Q,__. 
1HE APPELIANI'' S PETITION FOR AN ORDER OF nIE TRIAL CXJURT AMENDn«; 
1HE CUSTODY PROVISIONS OF TiiE OJURT' S EARLIER ORDER WAS PROPERLY 
DENIED UPON A FAILURE OF 1lIE APPELLAUI' TO SHC:M A MATERIAL CHANGE 
OF CIRCUMSTANCES. ' 
T'ne criteria and the law to be applied by the O:rurt in custocr; cass 
seer'lS to be fairly well established in Utah. The application of the 
~.:u;ie, however, is not so clear. Divorce cases are equitable in nature • 
.. 
The Supreme Court may review the evidence as well as the law. 'lbe trlal 
' '.'{;1!!ll::id 
court, however, observes the witnesses and watches their demeanor and 
-'·-
sometfrnes nrust decide who is telling the truth and mo is not. Bf 
reason of these facts, this Court has always indulged in considerable 
.. 
deference to the Findings and Judgirent of. the trial court. In cus~~ 
'~ '"d 
:natters of this nature, tl:E trial court's judf>nent is not traditionally " 
.. ;.. .. 
upset unless it is persuasively sbOwn to be contrary to the best int:e:rel91b.' 
r.ox vs. r.ox 532 p 2d 994 
' l•t ' 
(Utah 1975) . The wife in any divorce proceeding never has an abso~ dt' ,.; ~ 
and welfare of the children and the family. 
' •. <.»p···: ' 
invariable right to be awarded custody of the children. ArtJ 4 Sec. 1 
Utah Constitution. In the ori?;inal divorce proceedings the ~ ~~' 
11> ·II°'··<·" 
found to be a fit and proper person to have the custody of the chil,d of ti& .. ;:: 
- ~ -y· 
parties. Tne O:rurt also found in that proceedin~ that the Appellant bsd . , . .. < 
~ . ~ .... ~ :;> 
voluntarily turned the child over to the Respondent, and bad in fact, declinl!l(: 
to d:'.sclose her 'Whereabouts to either of than or to ca:mnmicate with~ in 
2..'1~' way. The records show the Res'.'ondent is a stable roan. He has alw~:i.ys 
.·nintained emplo~'lilet'.J.t with the same Construction Cor:J,'::an~r in an office 1)()Sitim 
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and has cared for the medical and education needs of his child. He bas 
extended liberal visitation privileges to the Appellant. Never at any time 
has the Court made a finding that the Respondent was unfit to have the custody 
of the child. In fact, his circunstances have not changed in any significant 
way since the original Divorce Decree was entered. The Appellant presented 
testirrony of her husband and her motlier in an effort to show that the child's 
medical needs are not being taken care of because she came down with Chicken 
Pox while visiting with them and that her clothes 'il."'ere tom and not mended 
mid that she was out-growing her shoes. The Respondent explained these 
things, and testified that even the Chicken Pox were not recognized as such 
until the second day the child was with her mther, and that he sent urnnended 
clothing with the child for visitations because her IIDther advised him to 
do so and she v.x>uld mend them because she was awarded the sewing machine. 
He testified to several doctor appointments where he did whatever the 
doctor said was necessary to do to care for the· child's needs. The claims 
of lack of proper care were not only presented by witnesses who were not 
unbiased but complained of rather insignificant problens . There was no 
medical testim:my to the effect that the child is not in ~d health. There 
is no indication that she is not eJWtionally stable and secure and the Court refus 
so to find. 
The Appellant's circumstances have not changed materially. The records 
disclose that she is living in the same rrobile hone in the same city with 
the sar:ie man that she was in Jvlay of 1975 when she brought the first: application 
to obtain custody of her child. The only difference in these circumstanc!es is 
that at the hearing she said she intended to set married and one IIDnth later she -
did. At the May 1975 hearing she said she was not 'il.Urking. At the May 1976 
hearing she said she was but v.x>uld quit if the Court returned her child. The Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institut  of Museum an  Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
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The C.ourt declines to find that her circumstances had changed materially in 
any way. 
CONCLUSIONS 
A review of the proceedings in this matter should convince this Qmrt that 
the Findings of the trial court are justified, The appellant's brief cites 
numerous cases in which the Court has followed the principal that any child 
of tender years should be in the care of its rrnther unless there is sane 
substantial and compelling reason to deprive her of custody. With this rule 
the respondent does not quarrel, However, all of the cases which support 
that principal of law do so under circunstances where the child's m>ther 
has not abandoned the child at any time, but has always wanted. The case 
before you now is not in that category, and those decisions do not applr. 
This is a situation where the appellant at the time of divorce had abandoned 
both the respondent and the child and refused to disclose her whereabouts 
or how they could make contact with her. In that setting the respondent took 
charge and has adequately cared for the needs of the child since that time. 
The appellant is now working full time, has ranarried to a husband ~ is 
working full time but says she has now changed her mind about custody. The 
trial court did not consider these circunstances to justify that ~e and 
was in fact willing to take a chance that the child might again be abandoned 
based upon the record it had before it by reason of the fact that the child 
appears to be getting along fine where she is. It is respecifully submitted 
that those conclusions are justified and that the trial court's findings and 
determination in this matter should be upheld. 
Respectfully submitted this J--f day of Mar~~--.dP 9Tl. ~~~,-· 
!ball T. l tton 
P.O. Box 65 
American Fork, Utah 84003 
Attorney for Respondent 
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r hereby certify that I mailed a copy of the f6regoing Brief to S. Rex 
Lewis, for Haward, Lewis and Petersen, 120 East 300 North - Provo, Ut.ah, 
84601, attorneys for Defendant-Appellant this~ day of /"71/;fC 4 
1977. 
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